
 

 

 

B O Z E M A N ,  M O N T A N A     D E N V E R ,  C O L O R A D O     H O N O L U L U ,  H A W A I I  

I N T E R N A T I O N A L     J U N E A U ,  A L A S K A     N E W  Y O R K ,  N E W  Y O R K     O A KL A N D ,  C A L I F O R N I A  

S E A T T L E ,  W A S H I N G T O N    T A L L A H A S S E E ,  F L O R I D A    W A S H I N G T O N ,  D . C .  

 

 

 

4 2 6  1 7 T H  S T R E E T ,  5 T H  F L O O R    O A K L A N D ,  C A   9 4 6 1 2 - 2 8 0 7  

T :  5 1 0 . 5 5 0 . 6 7 2 5     F :  5 1 0 . 5 5 0 . 6 7 4 9     E :  e a j u s c a @ e a r t h j u s t i c e . o r g     W :  w w w . e a r t h j u s t i c e . o r g  

 
January 22, 2009 
 
VIA U.S. AND ELECTRONIC MAIL 
 
Weyman Lee 
Senior Air Quality Engineer 
Bay Area Air Quality Management District 
939 Ellis Street 
San Francisco, CA 94109 
weyman@baaqmd.gov 
 
Re: Draft Amended PSD Permit for Russell City Energy Center 
 
Dear Mr. Lee: 
 
This letter is submitted on behalf of Citizens Against Pollution to urge you not to approve the 
draft prevention of significant deterioration (“PSD”) permit as proposed for the Russell City 
Energy Center.  The draft permit fails to meet federal PSD requirements relating to the need for 
best available control technology (“BACT”) and the prevention of air quality impacts that will 
cause or contribute to violations of the national ambient air quality standards (“NAAQS”).  In 
particular, while we applaud the District and the project applicant for the decision to include for 
the first time a limit on emissions of carbon dioxide (CO2), the limit selected and the analysis 
supporting that limit are defective.  Because the control of CO2 emissions in a PSD permit is 
new and precedent-setting, it is all the more important that the standard-setting exercise be done 
correctly. 
 
Determination of Carbon Monoxide (CO) BACT Limit 
 
The District concludes that “the lowest [CO] emissions that these turbines can reasonably 
achieve using good combustion practices with an oxidation catalyst is 4.0 [parts per million 
(ppm)] @ 15% 02 (3-hour average).”  Statement of Basis for Draft Amended Federal 
“Prevention of Significant Deterioration” Permit at 35 (Dec. 8, 2008) (hereinafter “Statement of 
Basis”).  This conclusion, however, is not supported by the evidence provided by the District. 
 
The District identifies numerous facilities that have CO limits of less than 4.0 ppm even with 
NOx limits of 2.0 ppm.  See Statement of Basis at 33-34 (Table 11).  The relevant sources are 
reproduced below: 
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Facility NOx Limit  
(ppmvd @ 15% O2) 

CO Limit 
(ppmvd @ 15% O2) 

Operational Status 

ANP Blackstone, 
MA-0024 

2 (1-hr) No steam 
3.5 (1-hr) Steam Inj. 

3.0 (1-hr) In Operation 

Goldendale Energy 2 (3-hr) 2 (1-hr) In Operation 
Magnolia, SCAQMD 2 (3-hr) 2 (1-hr) In Operation 
Sierra Pacific Power 
Co. Tracy Station, 
NV-0035 

2 (3-hr) 3.5 (3-hr) Unknown 

Welton Mohawk, AZ-
0047 

2 (3-hr) 3 (3-hr) Unknown 

Colusa Generating 
Station 

2 (1-hr) 3 (3-hr) Not built 

Turner Energy Center, 
OR-0046 

2.0 (1-hr) 2.0 (3-hr) > 70% load 
3.0 (3-hr) < 70% load 

Not built 

Wanapa Energy 
Center, OR-0041 

2.0 (3-hr) 2.0 (3-hr) Not built 

Morro Bay – Duke 2.0 (1-hr) 2.0 (3-hr) Not built 
Sumas Energy 2, WA-
0315 

2 (3-hr) 2 (1-hr) Not built 

IDC Bellingham, MA 1.5 (1-hr) 2 (1-hr) Not built 
CPV Warren, VA-
0308 

2 (1-hr) 1.2 to 2.5 (3-hr) Not built 

   
The District’s first argument for refusing to set a lower CO limit conforming with the limits set 
for these other sources is that there is a tradeoff between NOx and CO performance, and the NOx 
limits set for these other permits are less stringent than the 1-hour average limit of 2.0 ppm 
proposed for the Russell City Energy Center.  Statement of Basis at 34-35.  The first problem 
with the District’s claim is that there is no record basis for the asserted need to tradeoff CO 
stringency for NOx stringency.  While we recognize the theoretical relationship between NOx 
and CO performance, the record shows that there is no unavoidable need to sacrifice CO 
stringency in exchange for protective NOx controls.  To the contrary, the District’s table shows 
that lower and lower CO limits have been imposed without any relaxation in the stringency of 
the NOx limits. 
 
Second, the District’s argument, even if true, does not support the decision to adopt a CO limit of 
4.0 ppm.  The District claims that meeting the proposed 2.0 ppm 1-hour NOx limit will make 
achieving a 2 ppm CO limit “much more difficult” but does not claim or offer any analysis to 
support a claim that such a limit is infeasible or not cost-effective.  Nor is there any analysis of 
limits between 2.0 and 4.0 ppm. 
 
Several sources have limits of 2 ppm for NOx (albeit with 3-hour averages) and 2 ppm for CO 
(e.g., Goldendale, Magnolia, Wanapa, and Sumas Energy).  The District offers no basis for its 
assertion that if the NOx limits for these identified sources were tightened from 3-hour averages 
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to 1-hour averages, that the CO emission limits would need to be raised from 2 ppm all the way 
to 4 ppm.  In particular, for Goldendale and Magnolia, which are already in operation, the 
District focuses on the NOx averaging period, but seems to ignore the fact that the CO averaging 
period is much more stringent than the period proposed for Russell City.  Similarly, the ANP 
Blackstone facility, which is also in operation, must meet a 1-hour NOx limit of 2.0 ppm along 
with a 1-hour CO limit of 3.0 ppm.  In order to determine what limits are feasible, the District 
should look at the 3-hour average CO concentrations achieved by these operating sources during 
periods where 1-hour NOx averages are below 2.0 ppm.  
 
The District’s second argument for refusing to set a lower CO limit is that a lower limit cannot 
be consistently achieved at low loads and under rapidly changing load conditions.  Again the 
District’s analysis does not support the selected limit.  The data collected by the District show 
that the less protective limit of 4.0 ppm is only appropriate for periods of low load.  During 
normal, full-load periods, the Metcalf data reported by the District, Statement of Basis at 32-33, 
as well as notes from the ANP Blackstone permit (attached hereto as Exhibit A), show that limits 
of 2.0 ppm can be achieved.  The solution, therefore, is not to default to the lowest common 
denominator in setting the BACT limit, but to set separate limits for normal and low-load 
condition.  As shown in the table above, this was the approach taken in ANP Blackstone and 
Turner Energy Center.  For the same reasons that separate limits are established for periods of 
startup and shutdown, separate limits are appropriate to ensure that BACT is achieved during all 
operating conditions.  The District admits that the proposed limit is set based on emissions 
expected “under some conditions.”  Statement of Basis at 35.  This is not the proper way to 
establish a BACT limit.  The proposed 4.0 ppm limit for CO does not represent BACT during 
normal load operations.  If the District believes that the limit for normal operations is not 
appropriate for “some conditions” then the District should analyze what the appropriate limit or 
averaging time should be for those conditions and set a separate limit accordingly. 
 
We question, however, the District’s unsupported assertion that the load changing characteristics 
of the proposed Russell City project preclude achieving a lower CO limit.  The recently proposed 
Carlsbad Energy Center project is a retrofit of a peaking energy power plant (i.e., more dramatic 
changes in load than a baseload plant).  Carlsbad Energy Center will meet a 2.0 ppm (1-hour 
average)  NOx limit while also meeting a 2.0 ppm (1-hour average) CO limit.  See Preliminary 
Staff Assessment, Carlsbad Energy Center Project (07-AFC-6) (CEC-700-2008-014-PSA), at 
4.1-70 (Dec. 11, 2008).  As recommended above, to address the challenges of shifting loads, the 
proposed Carlsbad permit includes a 3-hour averaging period to meet the 2.0 ppm limit during 
any transient hour.  See id. 
 
It is clear that the 4.0 ppm limit proposed for Russell City is outdated and no longer supportable.  
The District must revise the BACT limit for CO for normal operations to at least 2.0 ppm (1-hour 
average) to comport with current permitting levels.  To the extent a separate limit is needed for 
other operating conditions, the District must define those conditions and justify the BACT limit 
selected. 
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Determination of BACT Limit for Carbon Dioxide (CO2) 
 
At the outset, we want to commend the District and the applicant for acknowledging the need to 
set a limit for emissions of CO2.  Notwithstanding EPA’s recent illegal attempt to change its 
interpretation of existing law,1 CO2 is a pollutant “subject to regulation” under the Clean Air Act 
and, as a result, must be controlled using the best available control technology.  Unfortunately, 
the District has failed to conduct a proper BACT analysis for CO2 and has proposed a limit that 
has no legitimate technical basis.  Given the importance of this precedent-setting decision, we 
urge the District to redo the analysis and give it the proper attention that it deserves. 
 
The first failure in the BACT analysis is the refusal to look at the full range of alternatives to  
reduce CO2 emissions from the proposed project.  These should have included energy 
production alternatives that do not rely on fossil fuel combustion,2 hybrid technologies that 
combine energy sources to improve the overall carbon efficiency of the power plant,3 requiring 
co-generation with the project, and changes to the project design that would lower total carbon 
emissions (e.g., elimination of supplemental duct burners for the heat recovery steam generators, 
or replacement of those burners with a more efficient microturbine or solar energy collection 
system4).  The District’s analysis instead focuses primarily on turbine efficiency, but even then 
seeks to justify a standard that can be met by the old turbines that the applicant has already 
purchased5 rather than truly exploring what level of emissions can be achieved using best 
available technologies. 
 

                                                 
1 We have attached for the record, the petition for reconsideration filed by the Sierra Club, Natural Resources 
Defense Council and others (Ex. B, hereto) outlining the legal defects with EPA’s December 31, 2008 
“Interpretation of Regulations That Determine Pollutants Covered by the Federal PSD Permit Program.”  Should the 
District decide that a BACT limit for CO2 is not required by the Clean Air Act based on EPA’s announcement, we 
incorporate by reference the legal analysis in the petition for reconsideration explaining why EPA’s final action is 
illegal. 
2  We note that an analysis of non-fossil fuel alternatives is consistent with other State initiatives such as the Air 
Resources Board’s Scoping Plan under the Global Warming Solutions Act (AB32), which calls for the adoption of a 
33 percent renewable performance standard (RPS) to be achieved by 2020.  See 
http://www.arb.ca.gov/cc/scopingplan/document/psp.pdf.  The California Public Utilities Commission has 
concluded, “if the State is required to generate 33% of its energy from renewable resources by 2020, then all new 
procurement of new energy resources between now and 2020 must be entirely renewable energy . . . .”  CPUC, 
Renewables Portfolio Standard Quarterly Report, at 10 (Oct. 2008).  
3 See, e.g., http://www.energy.ca.gov/sitingcases/victorville2/index.html (Victorville 2); 
http://www.reuters.com/article/environmentNews/idUSN1139875020080612 (PG&E Coalinga project); 
http://my.epri.com/portal/server.pt/gateway/PTARGS_0_237_317_205_776_43/http;/uspalecp604;7087/publishedco
ntent/publish/epri_to_evaluate_adding_solar_thermal_energy_to_fossil_power_plants_da_609034.html (EPRI 
projects). 
4 See, e.g., http://appft1.uspto.gov/netacgi/nph-
Parser?Sect1=PTO1&Sect2=HITOFF&d=PG01&p=1&u=/netahtml/PTO/srchnum.html&r=1&f=G&l=50&s1='200
80127647'.PGNR.&OS=DN/20080127647&RS=DN/20080127647 (application for patent on solar energy system to 
supplement thermal energy for heat recovery steam generators). 
5 See Statement of Basis at 41 n.31 (rejecting use of Fast Start Technology because applicant has already purchased 
its equipment).  See also E-mail from Brian Lusher, Air Quality Engineer, BAAQMD, to Weyman Lee, Senior Air 
Quality Engineer, BAAQMD (Sept. 10, 2008) (noting “the project owner purchased the combustion turbines and 
steam turbine generator [in 2001]”) (attached hereto as Ex. C). 
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In exploring the efficiency of available turbine technologies, the District relies on the outdated 
2002 analysis prepared by the CEC which looked at three turbines and found efficiencies 
between 55.8 and 56.5 percent.  See Statement of Basis at 64 n.66.  The District notes that the 
CEC conducted a subsequent project review in 2007 and concluded that the proposed changes to 
the Russell City plant would not change any of the original conclusion.  To the extent the District 
is trying to suggest that the 2002 review of turbine efficiencies remains valid, that claim is 
plainly false.  The CEC did not review the whether turbine efficiencies had improved over the 
ensuing 5 years, but instead only looked at whether the amendments to the proposed project 
would alter the efficiency of the project.  See Staff Assessment – Part 1 and Part 2 Combined, 
Amendment No. 1 (01-AFC-7C) at 5.3-1 (June 2007) (CEC-700-2007-005-FSA).  Had the 
District properly conducted a review of current turbine efficiency it would have discovered that 
efficiencies have significantly improved with newer technology.  Of particular note is General 
Electric’s H system turbines, which can reportedly achieve greater than 60 percent efficiency.  
See www.gepower.com/prod_serv/products/gas_turbines_cc/h_system/index.htm.  These 
turbines have been in operation in Balgan Bay, Wales since 2003 and at the Tokyo Electric 
Power Company’s Futtsu Thermal Power Station in Japan since 2007.  See Ex. D.  These 
turbines have also been proposed for use at the Inland Empire Energy Center here in California.  
Id.6

 
Moreover, even using the outdated efficiency data collected by CEC in 2002, it is clear on the 
face of the record that the turbines proposed for use at Russell City do not represent the best 
available control technology.  The CEC found that efficiencies of new turbine technologies 
available in 2002 ranged from 55.8 to 56.5 percent.  The turbines that the applicant has already 
purchased are at the bottom end of this efficiency range but the District makes not attempt to 
explain why more efficient turbines could not have been required as BACT.  See Statement of 
Basis at 64. 
 
The next step in the District’s analysis is completely disconnected from the initial review of 
turbine efficiency.  The District says it looked at CO2 emissions levels from existing sources 
“[t]o determine an appropriate CO2 emissions limitation achievable for this level of energy-
efficient technology . . . .”  Statement of Basis at 64.  The District points to undocumented 
“information” from the CEC showing 2004 and 2005 emissions from baseload combined-cycle 
gas turbine plants ranged from 794 to 1058 lb/MW-hr.7  The District provides no analysis 
relating this emissions data to the efficiency of the turbines.  We presume the upper end of the 
emissions range reflects the emission rates of older, less efficient turbines and is not relevant for 
determining the CO2 emission level that should be achievable with modern, efficient turbine 
technology. 
 

 
6  Westinghouse has also introduced its advanced turbine system (ATS) program with preliminary results 
demonstrating efficiencies over 60 percent.  See Ex. E. 
7   These emission data appear to be the same as that described by the California Public Utilities Commission in its 
SB1368 proceeding.  As will be discussed below, the range of reported emissions includes “outlier” sources that do 
not reflect best available turbine technology and include the effects of unfavorable operating environments such as 
high altitudes.  The blind application of this data is not appropriate for determining CO2 BACT for the Russell City 
project. 
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The two specific examples the District actually provides – Delta Energy Center and the Metcalf 
Energy Center – both use the Siemens-Westinghouse 501F turbines proposed for Russell City.  
See Final Staff Assessment (Part 1 of 2), Delta Energy Center, Application for Certification (98-
AFC-3) at 339 (Sept. 10, 1999); Commission Decision, Metcalf Energy Center, Application for 
Certification (99-AFC-3) at 68 (September 2001) (P800-01-023).  The 2006 emissions data for 
these facilities show that even the older models of these turbines can achieve emissions well 
below the upper end of the range provided for all turbines (i.e., 855 lb/MW-hr for Delta Energy 
Center and 912 lb/MW-hr, for Metcalf Energy Center).  The District, however, makes no attempt 
to review which turbines were able to achieve even lower emission levels as reported by the CEC 
or to explore what emissions levels could be achieved by more efficient available turbines.  The 
District is assuming that the turbine technology for Russell City is fixed because the applicant 
has already purchased the turbines.  This is not the proper way to conduct a BACT analysis. 
 
The analysis of emissions levels should also include a review of permitting decisions for new 
sources as well.  For example, the Carlsbad Energy Project, which is a retrofit of a peaking 
power plant (i.e., presumably less efficient than a new baseload plant), will emit 891 lb 
Co2/MW-hr (.405 mt CO2/MW-hr).  See Preliminary Staff Assessment, Carlsbad Energy Center 
Project (07-AFC-6) (CEC-700-2008-014-PSA) at 4.1-102 (Dec. 11, 2008).  The limited, 
undifferentiated emissions data that the District uses simply cannot form the basis for identifying 
best performance levels. 
 
After identifying a range of emission levels, the District next asserts without any basis that in 
order to ensure compliance under all foreseeable operating conditions, “[b]ased on available data 
the Air District has reviewed for similar sources, and incorporating a reasonable compliance 
margin,” BACT for CO2 is 1100 lb/MW-hr, which conveniently happens to be the maximum 
level of CO2 emissions allowed for such sources in the State of California.  Statement of Basis at 
65.  This attempt to throw everything into the hat and magically pull out the California emission 
performance standard as BACT is not a technically defensible BACT determination. 
 
First, as noted above, the available emissions data do not support the conclusion that even the 
outdated technology proposed for Russell City could emit up to 1100 lb CO2/MW-hr.  In fact, a 
review of the California Public Utilities Commission proceeding on SB1368, where the 1100 lb 
CO2/MW-hr emission performance standard was developed makes clear that this level of 
emissions does not reflect the limit of what is achievable by new combined-cycle gas turbines in 
the State, but instead is what is achievable by most existing units, including “outliers” such as 
units using dry cooling technologies, or that are sited in less favorable locations such as deserts 
or at high altitude.  See In re Order Instituting Rulemaking to Implement the Commission’s 
Procurement Incentive Framework for Greenhouse Gas Emissions Standards into Procurement 
Policies, Cal. Pub. Util. Comm’n, Interim Opinion on Phase 1 Issues: Greenhouse Gas Emissions 
Performance Standards, R.06-04-009, Decision 07-01-039, at 64-69 (Jan 25, 2007).  This limit 
represents the minimum carbon efficiency of these plants, not the maximum degree of emission 
reductions achievable. 
 
The District’s “reasonable compliance margin” is entirely arbitrary.  Not only does the District 
fail to provide any data to support the need, let alone magnitude of such a margin, it never even 
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explains what the margin is (i.e., what is the baseline emissions level and what is the margin 
added to it).  A “reasonable compliance margin” can only be established in reference to the 
testing protocols used to measure the similar sources. That is, the District must explain (a) what 
test methods were used to test the other sources used to establish the limit, (b) what the reliability 
was for those test methods, and (c) why it is reasonable to assume from the tests that the 
emissions at those plants in reality vary to the degree claimed.  Based on the 2006 data from 
Delta and Metcalf Energy Centers, the proposed limit suggests that actual CO2 emissions from 
those facilities may be 30 percent higher than reported levels.  This seems highly doubtful and 
certainly is not a reasonable assumption with no underlying support. 
 
The District attempts to build an argument based on opinions by the Environmental Appeals 
Board that limits must be set to ensure compliance under all foreseeable operating conditions.  
Statement of Basis at 65.  The District, however, never explains what those foreseeable operating 
conditions might be and how they will affect CO2 emission levels.  Moreover, even if there are 
such conditions, the appropriate response is to set different limits that assure best controls under 
all such conditions.  Just as a permit could not use startup, shutdown and malfunction conditions 
to dictate the limit for all operating conditions, so the District cannot claim that the BACT limit 
must be set at the lowest common denominator of performance. 
 
The arbitrariness of the District’s BACT limit is highlighted in the final step of the analysis.  The 
District uses the 1100 lb CO2/MW-hr emissions rate and the carbon content of natural gas to 
calculate the maximum hourly heat input that would be allowed to ensure the CO2 emissions rate 
is met.  Statement of Basis at 65.  The result of this calculation is 2944.3 mmBtu/hr for each 
turbine/heat recovery steam generator train.  Id.  This number is over 35 percent higher than the 
baseline maximum heat input of 2168 mmBtu/hr assumed for each power block!  See id. at 84.  
Presumably because the District recognized the absurdity of setting a heat input limit higher than 
the uncontrolled maximum levels assumed for the project (though the District does not explain 
itself), the District set the actual heat input limit at 2238.6 mmBtu/hr.  Id. at 65.  This limit is still 
higher than the uncontrolled baseline assumptions on heat input.  What this limit means is that 
the sources can be even less efficient than the already mediocre 55.8 percent level of efficiency 
reported for these turbines. 
 
This heat input level is not a BACT limit.  It has no connection to emission rates achievable by 
the best performing sources.  Moreover, even if the District had used reasonable data to calculate 
the heat input limit, relying on such a limit alone does not assure BACT at all levels of operation.  
By only limiting fuel use, the limit may cap hourly emissions of carbon, but it does not ensure 
the turbines are being maintained to achieve their most efficient operation, which the District 
identifies at the outset is the basis for determining BACT.  It is not enough to assert that sources 
will always ensure maximum efficiency because of a desire to minimize fuel costs.  This 
simplistic view does not accord with the real world where we are all faced with decisions on 
when to invest our resources to achieve improvements in efficiency.  Power plants are no 
different than home water heaters, automobiles or any other fuel-burning equipment in that we 
allow them to degrade, even though it costs us money in fuel, because the cost of maintenance or 
replacement acts as a barrier.  The point of the BACT limit should be to ensure that efficiency is 
maintained – it is not enough to rely on voluntary decisions to use fuel efficiently.  Setting a heat 
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input limit is useful to cap total carbon emissions but is not sufficient to ensure BACT at all 
times.  See In Re Steel Dynamics, Inc., 9 E.A.D. 165, 224 (EAB 2000) (rejecting form of limits 
that did not ensure compliance on a continual basis at all levels of operation).  
 
The District needs to completely redo the analysis of BACT for CO2 starting with a review of 
alternatives that do not rely on fossil fuel at all.  The District’s analysis has been improperly built 
around trying to justify the use of the turbines that the applicant has already purchased.  This is 
inappropriate in the same way that determining a NOx limit around the prior purchase of 
aftertreatment technology other than SCR or of burners that are not low-NOx would be 
inappropriate.  Given the extent of the defects in the CO2 BACT analysis in particular, we 
request that the District revise the draft Statement of Basis with new BACT analyses and 
recirculate it for another round of public comment.  
 
Analysis of Fine Particulate Matter (PM2.5) Impacts 
 
The District’s analysis of PM2.5 air quality impacts is completely deficient.  The Bay Area does 
not meet the national standards for PM2.5, and yet the District proposes to approve this project 
and allow unmitigated emissions in direct PM2.5 and PM2.5 precursors as if the addition of 
these emissions can be allowed without jeopardizing public health.  The District attempts to hide 
behind EPA’s illegal grandfathering exemption knowing full well that the air quality in the Bay 
Area is unhealthy and emissions of PM2.5 and its precursors need to be reduced.  The District’s 
strategy is misguided and highlights the illegality of EPA’s grandfathering provision. 
 
Air quality in the Bay Area violates the 2006 24-hour NAAQS for PM2.5 and the District has 
known this since at least December 2007.  See Letter from James Goldstene, Executive Officer, 
California Air Resources Board, to Wayne Nastri, Regional Administrator, Region 9, U.S. EPA 
(Dec. 17, 2007) (state recommendations for area designations under the PM2.5 NAAQS based 
on 2004 through 2006 monitoring data) (Ex. F hereto).  The State reevaluated and confirmed its 
recommendation to designate the Bay Area as nonattainment for PM2.5 based on 2005 through 
2007 monitoring data.  See Letter from James Goldstene, Executive Officer, California Air 
Resources Board, to Wayne Nastri, Regional Administrator, Region 9, U.S. EPA (Oct. 18, 2008) 
(Ex. G hereto).  EPA signed its final rule designating the Bay Area as nonattainment for PM2.5 
on December 22, 2008. 
 
Put simply, the proposed project will violate section 165(a)(3) of the Clean Air Act, which 
provides:  
 

No major emitting facility . . . may be constructed in any area to which this part applies 
unless . . .the owner or operator of such facility demonstrates . . . that emissions will not 
cause, or contribute to, air pollution in excess of any . . . national ambient air quality 
standard in any air quality control region.   

 
42 U.S.C. §  7475(a)(3).  Air quality in the Bay Area already violates the 24-hour NAAQS for 
PM2.5.  Thus, there is simply no dispute that the added emissions from the Russell City Energy 
Center will contribute to violations of the PM2.5 NAAQS in the Bay Area.  To the extent EPA’s 
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guidance or rules suggest that the District may ignore this statutory requirement, they are flatly 
illegal.  Indeed, EPA has tried to defend its illegal policy by advising that: 
 

[T]he continued use of the PM10 surrogate policy is not mandatory, and case-by case 
evaluation of the use of PM10 in individual permits is allowed to determine its adequacy 
as a surrogate for PM2.5.  If, under a particular permitting situation, it is known that a 
source’s emissions would cause or contribute to a violation of the PM2.5 NAAQS, we do 
not believe that it is acceptable to apply the PM10 surrogate policy in the face of such 
predicted violation. 
 

See Letter from Stephen L. Johnson, Administrator, EPA, to Paul Cort, Earthjustice, at 3 (Jan. 
14, 2009) (Ex. H hereto). 
 
Before this permit is final (especially if there is another challenge of the permit before the 
Environmental Appeals Board, which seems likely), the PM2.5 nonattainment designation for 
the Bay Area will become effective.  Upon the effective date of the nonattainment designation, 
permitting of major sources of PM2.5 and its precursors will be subject to nonattainment new 
source review including the requirement to offset all new emissions and to apply more stringent 
control technologies.  If the District’s rules are not written to accommodate such requirements, 
appendix S of 40 CFR part 51 will apply for all such permitting.  See 73 Fed. Reg. 28321, 28342 
(May 16, 2008).  Under federal rules, areas that are nonattainment for PM2.5 after July 15, 2008, 
will no longer be permitted to implement a nonattainment new source review program for PM10 
as a surrogate for PM2.5 nonattainment new source review requirements.  See id.  The District’s 
attempt to push through this permit without acknowledging that these added emissions will 
worsen the already unhealthy air in the Bay Area is unseemly and short-sighted.  Instead, the 
District should proceed now to require the source to identify offsetting emissions and evaluate 
the lowest achievable emission rate for PM2.5 and its precursor emissions such as NOx. 
 
Conclusion 
 
The draft permit for the Russell City Energy Center must not be approved.  The BACT analysis 
is built not to identify the “maximum degree of emission reduction . . . achievable,” but to justify 
limits that can be achieved by the old turbines already purchased by the applicant.  This is a plain 
violation of the Clean Air Act, which requires consideration of different production processes 
and methods, as well as innovative fuel combustion techniques for controlling emissions.  See  
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CAA § 169(3).  The District should prepare a new analysis and re-notice a revised draft permit 
for public review.  In doing that new analysis, we urge the District to consider more broadly the 
alternatives available to addressing the energy needs purportedly served by the Russell City 
project. 
 
Sincerely, 

 
Paul Cort 
Staff Attorney 
 
Cc: Debbie Jordan, EPA w/o enc. 
 Gerardo Rios, EPA w/o enc. 
 
Enc.:  Exhibit A – ANP Blackstone Energy Co. LAER BACT Determinations. 
 

Exhibit B – Amended Petition for Reconsideration, In re Interpretation of Regulations 
that Determine Pollutants Covered by the Federal PSD Permit Program (Jan. 6, 2009). 
 
Exhibit C – E-mail from Brian Lusher to Weyman Lee (Sept. 10, 2008). 
 
Exhibit D – Materials on General Electric H System Combined Cycle Gas Turbine. 
 
Exhibit E – Materials on Westinghouse’s Advanced Turbine Systems Program. 
 
Exhibit F – Letter from James N. Goldstene, Executive Officer, CARB, to Wayne Nastri, 
Regional Administrator, EPA Region 9 (Dec. 17, 2007). 
 
Exhibit G – Letter from James N. Goldstene, Executive Officer, CARB, to Wayne Nastri, 
Regional Administrator, EPA Region 9 (Oct. 15, 2008). 
 
Exhibit H – Letter from Stephen L. Johnson, Administrator, EPA, to Paul R. Cort, 
Earthjustice (Jan. 14, 2009). 

 

 








































































































































































































































































































































































































































